
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------------------------------X

:
JACOB TEITELBAUM, :

:          ORDER
Plaintiff, :    

:  13 Civ. 5311 (LAP)
-against- :   

:
COUNTY ATTY. DAVID LEE DARWIN; ATTY :
REBECCA BALDWIN MONTELLO; ATTY. :
GREGG D. WEINSTOCK; ATTY JEFFREY B. :
SILER; ATTY TERENCE S. HANNIGAN; ATTY :
PATRICK T. BURKE; HON. VINCENT L. :
BRICCETTI; JUDA KATZ; CHAYA KATZ; :
JOEL TENNENBAUM; BLUMA :
TENNENBAUM; DAVID RUBENSTEIN; :
KIRYAS JOEL COMMUNITYAMBULANCE :
CORPORATION; ATTY MARIA A. PATRIZIO; :
CHILDREN’S RIGHTS SOCIETY, INC.; ATTY :
JOHN FRANCIS X. BURKE; COUNTY OF :
ORANGE; CHRISTINE BRUNET; ATTY :
STEPHANIE BAZILE; DAVID HOLLANDER; :
MIRIAM TEITELBAUM; JOHN DOES 1 :
THROUGH 95; JANE DOES 1 THROUGH 20, :

:
Defendants. :

:
---------------------------------------------------------------X

LORETTA A. PRESKA, Chief United States District Judge:

By order and judgment dated September 30, 2013, the Court dismissed Plaintiff’s

complaint under the doctrine of res judicata and on immunity grounds.  On October 30, 2013,

Plaintiff filed two motions seeking relief from the Court’s order and judgment.  The first motion

is for reconsideration of the Court’s September 30, 2013 order under Rules 50, 52, 59, and 60 of

the Federal Rules of Civil Procedure and Local Civil Rule 6.3 of the Local Rules of the United

States District Courts for the Southern and Eastern Districts of New York.  The second motion

seeks recusal and/or disqualification under 28 U.S.C. § 455(a), (b)(2), 28 U.S.C. § 144, and the

Canon Codes of Judicial Conduct 2(A), (B), 3(A)(1), (3), (4), 3(C)(1)(a).  Plaintiff also

submitted an affidavit in support of the motion for recusal and/or disqualification.  For the

following reasons, Plaintiff’s motions are denied.  

Case 1:13-cv-05311-LAP   Document 11    Filed 12/17/13   Page 1 of 6



DISCUSSION

A. Motion for Reconsideration

1. Rule 59(e) and Local Civil Rule 6.3

“[T]he standards governing Fed. R. Civ. P. 59(e) and Local Civil Rule 6.3 are the same.”  

R.F.M.A.S., Inc. v. Mimi So, 640 F. Supp. 2d 506, 509 (S.D.N.Y. 2009).  The movant must

demonstrate that the Court overlooked “controlling decisions or factual matters” that had been

previously put before it.  Id. at 509 (discussion in the context of both Local Civil Rule 6.3 and

Fed. R. Civ. P. 59(e)); see Padilla v. Maersk Line, Ltd., 636 F. Supp. 2d 256, 258-59 (S.D.N.Y.

2009).  “Such motions must be narrowly construed and strictly applied in order to discourage

litigants from making repetitive arguments on issues that have been thoroughly considered by

the court.”  Range Road Music, Inc. v. Music Sales Corp., 90 F. Supp. 2d 390, 391-92 (S.D.N.Y.

2000); see also SimplexGrinnell LP v. Integrated Sys. & Power, Inc., 642 F. Supp. 2d 206

(S.D.N.Y. 2009) (“A motion for reconsideration is not an invitation to parties to ‘treat the court’s

initial decision as the opening of a dialogue in which that party may then use such a motion to

advance new theories or adduce new evidence in response to the court’s ruling.’”) (internal

quotation & citations omitted).

Plaintiff, in his motion, has failed to demonstrate that the Court overlooked any

controlling decisions or factual matters with respect to his dismissed action.  He contends that

his claims are not barred by res judicata because he raised claims which were not pleaded in his

April 2012 complaint in the original action, Teitelbaum v. Katz, No. 12 Civ. 2858 (VB)

(S.D.N.Y. July 2, 2013) (hereinafter “original action”).  In particular, Plaintiff refers to his

claims of harassment after the dismissal of the original action, that Defendants obtained the

decision in the prior action through “extrinsic fraud,” and the naming of new Defendants,

including Judge Briccetti, who presided over the original action.  

It is clear that Plaintiff brought this action as a challenge to the judgment in the original

action.  As he admitted in the complaint, Plaintiff believed that the dismissal of the original
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complaint was “vitiated by fraud,” in which Judge Briccetti participated, and he brought this new

action because he “was never given the rightful opportunity of being heard in the original

action.”  (Complaint at 4.)  Plaintiff asserted the same claims from the original action against the

same parties, and although he named the attorneys who represented parties in the original action

and Judge Briccetti as new defendants, it was clear that he was attempting to use his allegations

of fraud as a gateway to relitigate his claims.  

Here, Plaintiff offers no decision or information that reasonably could be expected to

alter the conclusion reached by this Court -- that the complaint should be dismissed under the

doctrine of res judicata and on immunity grounds.  Plaintiff’s request for relief based on the

alleged fraud in the original action is more appropriately addressed in a motion for

reconsideration of the original action or an appeal of that action.  To the extent Plaintiff seeks to

bring claims of conspiracy, they are vague, conclusory, and unsupported by plausible facts.  See

Boddie v. Schnieder, 105 F.3d 857, 862 (2d Cir. 1997) (dismissed in part because claims were

“unsupported, speculative, and conclusory”) (internal quotation marks omitted).  Finally,

Plaintiff’s naming as new defendants the attorneys who represented the parties in the original

action cannot be used to circumvent res judicata.1  Plaintiff was clearly naming these

individuals, who are privies of the parties in the original action, as another way of attacking the

prior judgment.  In any event, he failed to state a claim for relief under federal law against any of

     1  The related doctrine of issue preclusion also known as collateral estoppel would also bar 
Plaintiff’s claims.  “Collateral estoppel, or issue preclusion, prevents parties or their privies from
relitigating in a subsequent action an issue of fact or law that was fully and fairly litigated in a
prior proceeding.”  M.O.C.H.A. Soc’y, Inc. v. City of Buffalo, 689 F.3d 263, 284 (2d Cir. 2012)
(citation omitted).  The doctrine  does not require that the parties to the later action be identical
to those in the first.  See United States v. Ustica, 847 F.2d 42, 49 n.14 (2d Cir. 1988) (noting that
nonmutual collateral estoppel “refers to the situation in which one party is barred from
relitigating an issue decided in a previous proceeding, where the parties were not the same in the
prior proceeding”)
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those new defendants.2  Thus, Plaintiff’s motion, to the extent that it is brought under Fed. R.

Civ. P. 59(e) and Local Civil Rule 6.3, is denied.

2. Rule 60(b)

Under Fed. R. Civ. P. 60(b), a party may seek relief from a district court’s order or

judgment for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered
evidence that, with reasonable diligence, could not have been discovered in time
to move for a new trial under Rule 59(b); (3) fraud (whether previously called 
intrinsic or extrinsic), misrepresentation, or other misconduct of an opposing
party; (4) the judgment is void; (5) the judgment has been satisfied, released, or
discharged; it is based on an earlier judgment that has been reversed or vacated;
or applying it prospectively is no longer equitable; or (6) any other reason
justifying relief.

Even under a liberal interpretation of Plaintiff’s submission, Plaintiff has failed to

demonstrate that any of the grounds listed in Fed. R. Civ. P. 60(b) apply or that extraordinary

circumstances exist to warrant relief.  Because Plaintiff does not present any legal or factual

matters that would call into question the Court’s dismissal of the complaint under the doctrine of

res judicata and on immunity grounds, to the extent that Plaintiff seeks relief under Fed. R. Civ.

P. 60(b), the motion is denied.

B. Motion for Recusal and/or Disqualification 

Plaintiff also moves for recusal under 28 U.S.C. 455(a) and 455(b)(1), which provide

that:

(a) Any justice, judge, or magistrate judge of the United States shall disqualify in
any proceeding in which his impartiality might reasonably be questioned.
(b) He shall also disqualify himself in the following circumstances:
(1) Where he has a personal bias or prejudice concerning a party, or personal
knowledge of disputed evidentiary facts concerning the proceedings.3 

     2  To the extent Plaintiff’s allegations may be read as asserting state law claims, the Court
declines to exercise supplementary jurisdiction under28 U.S.C. § 1367(c)(3).

     3  Plaintiff actually cites to § 455(b)(2) in the motion, which provides:

(2) Where in private practice he served as lawyer in the matter in controversy, or
a lawyer with whom he previously practiced law served during such association
as a lawyer concerning the matter, or the judge or such lawyer has been a material
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The Second Circuit has established that a motion for recusal made after the entry of

judgment is presumed untimely.  Apple v. Jewish Hosp. & Med. Ctr., 829 F.2d, 333 (2d Cir.

1987).  The Court’s final judgment in this case was entered on October 2, 2013, and Plaintiff’s

motion for recusal filed weeks later is therefore presumptively untimely.

In any event, Plaintiff has failed to establish any impartiality by the Court.  In

determining whether recusal is warranted, the Court must consider “whether an objective,

disinterested observer fully informed of the underlying facts, [would] entertain significant doubt

that justice would be done absent recusal, or alternatively, whether a reasonable person, knowing

all the facts, would question the judge’s impartiality.”  United States v. Yousef, 327 F.3d 56, 169

(2d Cir. 2003) (citation and quotation marks omitted).  A party seeking recusal must demonstrate

that the judge has a “deep-seated favoritism or antagonism that would make fair judgment

impossible.”  Liteky v. United States, 510 U.S. 540, 555 (1994).  

Plaintiff’s motion is premised on the ground that “Defendants used their already

established connections with this Court, and succeeded in influencing Chief Judge Preska to

render” the September 30, 2013 order dismissing this case.  ( Motion to Recuse at 3.)  In

Plaintiff’s view, the dismissal of his complaint on September 30, 2013, and the denial of his

request for additional time to file a motion for reconsideration on October 18, 2013, are evidence

that the Court has been unduly influenced by Defendants.  Rulings adverse to a party, however,

are not regarded in and of themselves as evidence of such bias or prejudices that would require

recusal.  See Id.; United States v. Arena, 180 F.3d 380, 398 (2d Cir. 1999).  Because Plaintiff has

not presented any evidence, other than the adverse rulings, to support his allegations of bias and

prejudice, a reasonable and objective observer would perceive only Plaintiff’s dissatisfaction

witness concerning it.

Because Plaintiff brings allegations of bias, the Court construes the motion as being brought
under § 455(b)(1). 
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with the Court’s prior rulings.  Because there is no reasonable basis to question my impartiality,

I decline to recuse myself.   

CONCLUSION

Accordingly, Plaintiff’s motions for reconsideration and for recusal and/or

disqualification are denied.  All other pending requests are terminated.  The Clerk of Court is

directed to accept no further submissions under this docket number, except for papers directed to

the United States Court of Appeals for the Second Circuit. 

The Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that any appeal from this order

would not be taken in good faith, and therefore in forma pauperis status is denied for the purpose

of an appeal.  See Coppedge v. United States, 369 U.S. 438, 444-45 (1962).

SO ORDERED:

   

Dated:  December 17, 2013
 New York, New York
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